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Lots of employers in these tough economic times are illegally cutting costs by misclassifying
some workers as independent contractors. The tactic -- used in an array of industries from
home construction to information technology -- is sapping millions of dollars from the state's
unemployment-insurance fund, tax coffers and workers' compensation fund, say Utah
regulators. It's also making it difficult for aboveboard companies to compete.

Officials in charge of investigating the various violations involved say they can't do much
about the problem. The same shaky economy that makes it tempting for employers to
illicitly shave expenses is leaving regulators with staffs far too small to nab thousands of
offenders.

SLIPPING THROUGH THE CRACKS

There's a pretty good rule of thumb for knowing a worker's contracting status: If he only
works with one company, that business sets his hours and the company's success is tied to
the worker's success, the company should probably consider him an employee, not an
independent contractor. That means that company needs to issue a W-2 tax form -- and
pay taxes, Social Security and unemployment and injury insurance on the employee's
behalf, at a cost of about 30 cents more on the dollar.

In the most recent data available, Utah saw a steep one-year jump in the number of
independent contractors who have only one employer -- a typical indicator that the worker
has been misclassified, Bill Starks, state director of unemployment insurance, said. Two
years ago, 200,000 independent contractors reported only to one employer. Last year, the
number swelled to 300,000.

That's 100,000 more workers who aren't having their W-2s submitted -- and while there are
plenty who will file their own taxes as they are supposed to, many won't.

The Utah Department of Workforce Services employs 24 full-time auditors to keep tabs on
employees and companies. The agency conducts about 1,500 audits a year -- a third of
which deal with misclassified workers.

"We have enough leads to keep 50 more auditors busy if we had them, but we focus on the
bigger violators," Starks said. "With limited resources, we have to prioritize how to use
them."

Meanwhile, those who are cheating the system are also sapping money from public schools
and higher education, which receive all of Utah's employment taxes.



Utah State Tax Commission spokesman Charlie Roberts said that he'd like to have
undercover investigators infiltrate questionable businesses. But, he said, there's no money
for that.

"It requires dollars to do it right."

GAMING THE SYSTEM

One common way to subvert the law is through a labor broker -- someone who is paid a
lump sum to find and pay workers -- sometimes under the table. Those workers are often
undocumented and their labor saves companies lots of money.

"Right now, the system is completely backward," said the owner of a tile company who says
he has lost bids to competitors using illegal labor. He spoke on condition of anonymity out
of fear of jeopardizing future bids. "Don't set up a system where you make it more
attractive for me to break the laws rather than follow them. Don't make it so my
competition can put me out of business by breaking the law."

One company currently under investigation is Salt Lake City-based European Marble and
Granite. Former workers say the company routinely used labor brokers to gather
undocumented laborers who work without benefits.

"It's all people who don't have their papers," said one man who worked for European on a
job in Page, Ariz., but quit after seeing fellow "independent contractors" hurt on the job
without any recourse.

The man, an undocumented immigrant, said he fears deportation if he were publicly
identified. He said that workers in his situation are powerless to demand fair treatment. "It's
a lot of people who just got here and what they want is to work, [and] get money," he said.
"They don't wonder if they are going to get hurt some day."

European owner Denise Bernhisel acknowledged the company is being audited by the U.S.
Department of Labor. But she said her 45-employee business is law abiding and always has
been.

The person whom some may refer to as a labor broker is simply a subcontractor for her
company who hires his own crews to do stonework, Bernhisel said, and she has no legal
obligation to check the status of his laborers.

"We are very compliant with all federal and state laws," she said of the business she has co-
owned with her husband for 15 years and which has worked on such high-profile projects as
the Utah Capitol renovation and construction of the new LDS Oquirrh Mountain Temple.
"We're not cheating the government, we're not cheating our employees, we're not cheating
our clients. We're a good solid company."

SHOW ME THE MONEY

State legislators attempted to tackle the problem in 2008, when they passed a bill
increasing the penalties for knowingly misclassifying workers. At the time, the Attorney
General's Office asked for funding for new investigators at agencies that enforce labor laws,
saying it would be recouped with monies generated from fines.

But the initial funding never materialized. Today the law goes largely unenforced.

A companion bill created a database of independent contractors and a council to investigate
suspect dealings. The database was supposed to be online in July of this year, but the funds
were taken away as the state scrambled to fill more pressing holes in its budget.

The Utah Labor Commission has investigated nearly 1,000 cases involving disputes between
workers and employees so far this year -- but only 25 involved worker misclassification.



But commission officials say they usually investigate only in response to complaints. That
can be problematic when many misclassified workers don't come forward out of fear of
deportation.

WHAT LIES AHEAD

When the state's new comprehensive immigration law takes effect in July, all companies
that contract with the state or local government must run their new employees through the
federal E-Verify system. Subcontractors are required to submit an affidavit confirming they
have done the same with their new employees.

"Currently, we have no duty to ensure that our subcontractors are following federal laws,"
said Douglas Welling, president of Jacobsen Construction Co., the general contractor for the
massive Utah Capitol project. "Whatever the new requirements, we'll figure out what they
are and follow the strict definition of them."

But Welling said he wouldn't be surprised to learn that subcontractors who are breaking the
law now will be breaking the law after July.

"I'm not too sure how valuable that law is going to be," he said.

Even if it is effective, it will cover only a small fraction of Utah's construction industry --
government contracts -- and applies only to new employees.

"I'm a little frustrated and a little angry. I'm cutting the heck out of my prices, and I can't
cut anymore. I can't compete with someone who is breaking the law," said the tile-company
owner who has been losing bids to rivals evading legitimate labor costs. "I can either
compete the way they are or pull up the tent stakes."

Kirk Torgensen, chief deputy attorney general for Utah, said he understands that sort of
frustration.

"If an employer is not issuing W-2s or, in the worst-case scenario, paying his employees
under the table, how do you compete?" he asked. "That whole business is generated on the
low-bid, and who gets the bid every time? "

smcfarland@sltrib.com
Maria Villasefor contributed to this report.

(c) 2009 The Salt Lake Tribune. All rights reserved.
Reproduced with the permission of Media NewsGroup, Inc. by NewsBank, Inc.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Sheetfed Coated v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails true
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 200
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.00000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 2.33333
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU ([Based on 'Press Quality\(1\)'] [Based on '[Press Quality]'] Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames false
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks true
      /AddColorBars false
      /AddCropMarks true
      /AddPageInfo false
      /AddRegMarks true
      /BleedOffset [
        9
        9
        9
        9
      ]
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName (U.S. Sheetfed Coated v2)
      /DestinationProfileSelector /UseName
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice



[image: image1.png]Che Salt LakeTribune






SOME BUSINESSES WRONGLY CLASSIFY WORKERS TO AVOID PAYROLL TAXES

Date:

May 31, 2009


Author(s):    Sheena McFarland, The Salt Lake Tribune 

Section: 
Politics, News ,State

Lots of employers in these tough economic times are illegally cutting costs by misclassifying some workers as independent contractors. The tactic -- used in an array of industries from home construction to information technology -- is sapping millions of dollars from the state's unemployment-insurance fund, tax coffers and workers' compensation fund, say Utah regulators. It's also making it difficult for aboveboard companies to compete. 

Officials in charge of investigating the various violations involved say they can't do much about the problem. The same shaky economy that makes it tempting for employers to illicitly shave expenses is leaving regulators with staffs far too small to nab thousands of offenders. 

SLIPPING THROUGH THE CRACKS 

There's a pretty good rule of thumb for knowing a worker's contracting status: If he only works with one company, that business sets his hours and the company's success is tied to the worker's success, the company should probably consider him an employee, not an independent contractor. That means that company needs to issue a W-2 tax form -- and pay taxes, Social Security and unemployment and injury insurance on the employee's behalf, at a cost of about 30 cents more on the dollar.


In the most recent data available, Utah saw a steep one-year jump in the number of independent contractors who have only one employer -- a typical indicator that the worker has been misclassified, Bill Starks, state director of unemployment insurance, said. Two years ago, 200,000 independent contractors reported only to one employer. Last year, the number swelled to 300,000. 

That's 100,000 more workers who aren't having their W-2s submitted -- and while there are plenty who will file their own taxes as they are supposed to, many won't. 

The Utah Department of Workforce Services employs 24 full-time auditors to keep tabs on employees and companies. The agency conducts about 1,500 audits a year -- a third of which deal with misclassified workers.


"We have enough leads to keep 50 more auditors busy if we had them, but we focus on the bigger violators," Starks said. "With limited resources, we have to prioritize how to use them." 

Meanwhile, those who are cheating the system are also sapping money from public schools and higher education, which receive all of Utah's employment taxes. 

Utah State Tax Commission spokesman Charlie Roberts said that he'd like to have undercover investigators infiltrate questionable businesses. But, he said, there's no money for that. 

"It requires dollars to do it right." 


GAMING THE SYSTEM  


One common way to subvert the law is through a labor broker -- someone who is paid a lump sum to find and pay workers -- sometimes under the table. Those workers are often undocumented and their labor saves companies lots of money. 


"Right now, the system is completely backward," said the owner of a tile company who says he has lost bids to competitors using illegal labor. He spoke on condition of anonymity out of fear of jeopardizing future bids. "Don't set up a system where you make it more attractive for me to break the laws rather than follow them. Don't make it so my competition can put me out of business by breaking the law." 


One company currently under investigation is Salt Lake City-based European Marble and Granite. Former workers say the company routinely used labor brokers to gather undocumented laborers who work without benefits. 


"It's all people who don't have their papers," said one man who worked for European on a job in Page, Ariz., but quit after seeing fellow "independent contractors" hurt on the job without any recourse. 


The man, an undocumented immigrant, said he fears deportation if he were publicly identified. He said that workers in his situation are powerless to demand fair treatment. "It's a lot of people who just got here and what they want is to work, [and] get money," he said. "They don't wonder if they are going to get hurt some day." 


European owner Denise Bernhisel acknowledged the company is being audited by the U.S. Department of Labor. But she said her 45-employee business is law abiding and always has been. 


The person whom some may refer to as a labor broker is simply a subcontractor for her company who hires his own crews to do stonework, Bernhisel said, and she has no legal obligation to check the status of his laborers. 


"We are very compliant with all federal and state laws," she said of the business she has co-owned with her husband for 15 years and which has worked on such high-profile projects as the Utah Capitol renovation and construction of the new LDS Oquirrh Mountain Temple. "We're not cheating the government, we're not cheating our employees, we're not cheating our clients. We're a good solid company." 


SHOW ME THE MONEY 

State legislators attempted to tackle the problem in 2008, when they passed a bill increasing the penalties for knowingly misclassifying workers. At the time, the Attorney General's Office asked for funding for new investigators at agencies that enforce labor laws, saying it would be recouped with monies generated from fines. 


But the initial funding never materialized. Today the law goes largely unenforced. 


A companion bill created a database of independent contractors and a council to investigate suspect dealings. The database was supposed to be online in July of this year, but the funds were taken away as the state scrambled to fill more pressing holes in its budget. 


The Utah Labor Commission has investigated nearly 1,000 cases involving disputes between workers and employees so far this year -- but only 25 involved worker misclassification. But commission officials say they usually investigate only in response to complaints. That can be problematic when many misclassified workers don't come forward out of fear of deportation. 


WHAT LIES AHEAD 


When the state's new comprehensive immigration law takes effect in July, all companies that contract with the state or local government must run their new employees through the federal E-Verify system. Subcontractors are required to submit an affidavit confirming they have done the same with their new employees. 


"Currently, we have no duty to ensure that our subcontractors are following federal laws," said Douglas Welling, president of Jacobsen Construction Co., the general contractor for the massive Utah Capitol project. "Whatever the new requirements, we'll figure out what they are and follow the strict definition of them." 


But Welling said he wouldn't be surprised to learn that subcontractors who are breaking the law now will be breaking the law after July. 


"I'm not too sure how valuable that law is going to be," he said. 


Even if it is effective, it will cover only a small fraction of Utah's construction industry -- government contracts -- and applies only to new employees. 


"I'm a little frustrated and a little angry. I'm cutting the heck out of my prices, and I can't cut anymore. I can't compete with someone who is breaking the law," said the tile-company owner who has been losing bids to rivals evading legitimate labor costs. "I can either compete the way they are or pull up the tent stakes." 


Kirk Torgensen, chief deputy attorney general for Utah, said he understands that sort of frustration. 


"If an employer is not issuing W-2s or, in the worst-case scenario, paying his employees under the table, how do you compete?" he asked. "That whole business is generated on the low-bid, and who gets the bid every time? " 
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